
FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

APRZ72005
VTA mammai MATT,

Pat Toomey for Senate Committee
KI Jeffrey M. Zimsldnd, Treasurer
0 P.O. Box 8658
O Allentown,PA 18105
rM

™ RE: MUR5415
<q- Pat Toomey for Senate Committee and
'<r Jeffrey M. Zimskmd, in his official
O capacity as Treasurer<x>
" Dear Mr. Zimsldnd:

On Match 1,2004, the Federal Election Commission notified the Pat Toomey for Senate
Committee and you, in your official capacity as Tieasurer, of a complamt alleging violations of
certain sections of the Federal Election Campaign Act of 1971, as amended ("the Act"). A copy
of the complaint was forwarded to the Pat Toomey for Senate Committee at that time.

Upon further review of the allegations contained in the complaint, on April 19,2005, the
Commission found reason to believe that the Pat Toomey for Senate Committee and Jeffrey M.
Zimskind, in his official capacity as Treasurer, violated 2 U.S.C. §& 441a(f), 441b(a), and 434,
provisions of the Federal Election Campaign Act of 1971, as amended ("the Act"). The Factual
and Legal Analysis, which formed a basis for the Commission's findings, is attached for your
information.

You may submit any factual or legal materials that you believe are relevant to the
Ornimission's consideration of this matter. Statements should be submitted under oath. All
responses to the enclosed Subpoena to Produce Docuinents and Order to Submit Written
Answers must be submitted to the General Qxmsd's Office within 30 days of your receipt of
this letter. Any additional materials or statements you wish to submit should accompany the
response to the subpoena and order. In the absence of additional information, the Commission
may find probable cause to believe that a violation has occurred and proceed with conciliation.
Please note that you have a legal obligation to preserve all documents, records and materials
relating to the subject matter of the Factual and Legal Analysis until such time as you are
notified that the Commission has closed its file in this matter. See 18 U.S.C. 3 1519.

You may consult with an attorney and have an attorney assist you in die preparation of
your responses to this subpoena and order. If you intend to be represented by counsel, please



advise the Commission by completing the enclosed form stating the name, address, and
telephone number of such counsel, and authorizing such counsel to receive any notification or
other communications from the Commission.

Requests for extensions of time will not be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions
beyond 20 days.

If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 C.F.R. § 111.18(d). Upon receipt of the request, the Office of the General
Counsel will make recommendations to the Commission either proposing an agreement in
settlement of the matter or recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that pre-probable cause
conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A), unless you notify the Commission in writing that you wish the investigation to
be made public.

If you have any questions, please contact Lela Scott, the attorney assigned to this matter,
at (202) 694-1650.

Sincerely,

Scott E.Thomas
Chairman

cc: Patrick J. Toomey

Enclosures
Factual and Legal Analysis
Designation of Counsel Form
Subpoena and Order



1 FEDERAL ELECTION COMMISSION
2 FACTUAL AND LEGAL ANAYLSES
3
4
5 Reapondenta: Pat Toomcy for Senate Committee MUR: 5415
6 Jeffrey M. Zunskmd, in his official capacity as Treasurer
7

8 L INTRODUCTION

m 9 This matter was generated based upon a complaint received by the Federal Election
O
° 10 Ctaraniuion CXtaxmiis^
(M .̂̂
,-sj ll Citizens for Aden Specter, Inc. alleged that dub for Growth ("CFG") and the Pat Toomey for
'T
** 12 Senate Committee (^oomeyOmmiittee^ violated the Fede^

00<N 13 as amended by ccxxdraating communication

14 Primary in the 2004 election cycle.1

15 D. FACTUAL SUMMARY

16 A. CFGPnblklyOppoaed Specter and Supported Toomey

17 CFG began publicly opposing Senator Arlen Specter and supporting Congressman

18 Toomey one year before the PennsylvBnia primary election. One published report notes that,

19 then-Preaident of O<), Stephen Moore ̂ ld a reporter diatte

20 having 'a major scalp on the wall' would make the dub for GrowmnKxe intimidating to other

21 Republicans."2 Congressman Toomey announced his candidacy for a U.S. Senate seat

22 representing Pennsylvania in February 2003. Shortly thereafter, CFG began making public

J||£ QOBHPUUDK Q06S OQt DVOVIQB ttiD llttO Of 8OQIGCC flUKHf OK tt§0 Iflfl tuSK WBVB IllOflBQly OOQIQIDBiBQa RflDIBri tDO
«n«Hilyliit' iiiiiî aiaa IM» thy mam mtrma In gartMlii Vmatmytvmimm iMitflm lia^iiiiiiiig In Hthmaty MM, ACCORifalg 10 tBG

iBBiiiBdiioi<le^
•tued media pin while CFO coadnoed to run ads in tfaow oadelt that advoctfed the defeat of SeoMor Specter.

Attack* on FUcal Hodman Ari BoOn WWUw COP, BOJTON GLOBE, May 19,2003.



1 sutementiiiidicadngitftftioiigsuppoitforhim.3 Eleven months before the primary election, the

2 organization posted an endonement of Congressman Tourney on its webiite.4 CPO'i statements

3 of pubUcsuppcxt continued through the nxnto

4 CFG's public statements indicated tint the oiganizati^

5 airounuofnKmeyonadsrdatedtothePeimsylv^

J0 6 to cUsclosurerepom and press accounts, it did.5 A January 2004 article reported that CFO was

,N 7 "putting more money behind [Toomey] man any other race this year. The Club for Growth has
(M

^ 8 already spent $650,000 on pro-Toomeyads and plans to spend upwards of $1.5 million before
^r
Q9 the April 27 primary." The report quotes Moore as riavmg said, "We view this as the most
CO
(NJ10 imrx)rtantpoUticalraceoiitsideofthepre^

11 Ada related to the Pennsylvania race may have been funded by dirrerent entities under the

12 CPO umbrella, which include Club for Growth, Inc. PAC C'CEGPACH and Club for Growth,

13 Inc., a corporation registered under Section 527 of the LR.S. Code ("CFG 527"). Some of the

14 ads contain a duK:lamiermoicating that ̂ ubFc^Grow^ Other ads

15 contain a disclaimer stating simply that "Club for Growth" paid for the ad Because some of the

16 ads explicitly state that they were funded by CFG PAC, it is possible that the ads referring to

9 In May 2003, CTO'f emotive director D^Kea^
houQK* Attack a* FI^ModgMtoFWBaaltt

JM abo Dougta* Kiker, Pa. 'g Pivotal COP Senate
Primary. CBSNBWJCCH. Apr. 17.2004.
4 Memanndum from Stepheo Moore, to Qub for Growth Memben(Miy 29. 2003), ivtiUbte it

wwxUbiorvowlliJori^^
5 SM Call Got* Out la Aid Spacar. ROLL CALL, Apr. 22, 2004 (reporting thtt CFG spent $M million on
•dvertiiBiiiDoti UticHng ^peclBf) and Rebecca Hast, is Specter too ttbcral for Pennsylvania?, ADWBBK, Mar. 15,
2004 CThesjroq)Ofi|inalIy laid febiid î̂
k̂ î̂ î îJ OM^mOt ' ••U k̂̂ n^M^̂ l*«^ l̂̂ ^̂ f̂lM^B ̂ ^̂ aJ«l IP'̂ î AÎ M^ N\Dcyono nm, laioexiecinivBQiivcviruaviaahiBiDng. j.

' KeOey Bcancar Vlahoa, Specter Dajlu J(k»iftrafi^fiaMCtari(Wu(;an.612004)tFoxNewt,at
http^/www.fb3mewrcoin^DryAU933f107430WJtt^ Whittiiiftoo, Cku7Go«f Oitf to AJrf

. ROLL CALL, Apr. 22, 2004.



1 tSub for Growth-refer to CFG 527; however, an mvestigation would be needed to confirm tins

2 conclusion. The complaint does not specify whether CFG 527 or CFG PAC, or both, paid for the

3 advertisenientsalfegedlyrooidhiatedwim Further, LR.S. disclosure

4 reports filed by CFG 527 are inconclusive because they do Krtspetify the candidates) crrace(s)

5 associated with all of CFG S27*a disbursements.7

K 6 B. TheToomeyGMmiiittttaiidCTO
0
o
;N 7 TheToomeyComimtteeandCrohidsigp^
fvj
JJJ 8 (Tied Sea"), a political consulting firm based u Wishmg ,̂ D.C., during the 2004 election

** •O 9 cycle." One of Red Sea's principals, Jon Lerner.appaienUywu a political (X)nsiiltant to both the
<#
•%J 10 TocmeyConmiitteeaiKlCFGccflteimm For example,

11 Roll Call identified Lemer as "a Toomev campaign coMiihant" and reported that Lcrner handled

12 tteTooiney Committee's ao\eitising for the priina^ With regard to CFG, a letter

13 from the organization's then-president to its members identified Lemer as the organization's

14 "political consultant."10 Thus, hi his consulting rote, Loner appears to have been in a position to

LR& ndot do not require idfiocifintioo of the candiditp or noo mociilBd with tbo diibmoBBBBti by S27
orSiniulioiift mo sj^vc S27 onjpnimkwi ttn optwD of piyinsj Inn MtodtiBd with dUbuncmonls nthcr ttm

'AccordiagtoittiniiikmitilfBnnrt.RfldSetderigMandbiiito

' Lauren W. WhftttaijkMi, Colt Gou Out to Aid Sptctor, RoaOui, Apr. 22, 2004 aod Stum Rodw&berg.roofMy

" Letter from Steven Moon, President, dob for Growth, to Club for Growth member^ June 28, 2»^

ItaBucli. to ChH) flv Growth AoVocftcy. Novoia^
medk»«poU-iiMnio.pbp; Mono ftomBofwoodltowdi to dub fbr Growth, May 6, 2003. owritoW* of

(deKribms BaMwood RoMreh M • <Whridtary of Red Sea, LLC^md Owen Hoiknft^-Own; Sdhqtffcr too
dw to c^ Rocky MouitrinNewi. June 16; 2004 (*1\̂ ^
anb far Growth survey...").



1 krowiKm-publkinfonnatimreg^^

2 election cycle md to adviiehii clients on both mitten.

3 TheToomeyComnMttee'ifiiitdiito

4 Accc^g to its disclosure reports, trie Qx^

5 related to the Pennsylvania priinarycampdgninclud^c^

co 6 management, media buys for television arid ram'o, and the production of t^^
o
O 7 to total, disclciure reports mdicateth^

IN 8 miltion to Red Sea for these services.
**
^ 9 By cmtnst, CFG has riad a idationsriip with Red Sea since 2000 u^
O
(Ni 10 dUsburseroents to the company during the 2004 electicflcy^

11 for CPO that addressed Specter's opposition to PcetidentBiish's proposed tax cuts.11 During the

12 2004 election cycle, Red Sem provided consulting and media services to CPO in connection with

13 campaigns in several states, to its dlsdosurereporti, CFG PAC reported disb^

14 approximately $530,000 to Red Sea rncoiu^

15 Toomey/Specter race and in connection with campaigns left unidentified in its disclosures.

16 AdditioiiaUy,CK}527diadaseddisb^

17 2003 through June 2004 for ad production mdcc«8ulting services fw

18 and races. Thua, CPQ entities and Red Set mamtained a business relationship over a period of

19 more than three years up to and beyond the Pennsylvania fximaiy election in April 2004.

20 Whether Red Sea provided specific services to CFG in connection with the Toomey

21 campaign or Pennsylvania primary election is an open question. Kn its disclosure reports, CPG

11 Julte Snnd̂  Gb»>r Grvwrik GBMAIM CW Ar 7^
tapV/natiomtioural^^ Tteadiiaoed
"Sentte RriMdi Of The Tn CoHector.**



1 PAC did IK* describe the purpose of any of its disbursein^

2 connection with the Pennsylvania primuy, and CTO claimed in responie to the ccmiplaint that

3 RedSeawurKKmvolvedmtheadsttocoinplamts^

4 does not completely reiolve the iuue. Although the PAC connected some campaigns with

s disbuiseinents made to Red Seam its disctofAire

& 6 totaling $79,668 to Red Sea for media buyi which do not fefierence any specific campaign.
Q
® 7 NotaUy^n March 2004,̂
fM
<M a regarding the purposes of the media disbursements for unidentified cmdidates, but CPO
•sr
Q 9 responded without identifying the candidates to wMch the disbursements related.14 This does not
<#
(N 10 appear consistent with CPGPAC's practice of specifying the omdidate(s) or nce(s) connected

ll with its disbursements. Additionally, because the IRS reports do not identify the candidate^) or

In to response* CFO ataied that Red Set Mhad no role in die citttioo or distribution of the advnrtiiefliBnt
referenced in this complaint" and tint the cooiiany'̂ lkl not create, pnxfaioe or distribute te
Response, Kr*rtt^g Aft 19.
u CPO PAC reported the following dfebunementt to Red Sea for tpedikcaiivaiim: $20 )̂00 on ManA 6^2004. for
the benefit of Ted Poe; $30000 on March 10.2004, for Che benefit of Jack Ryan; $34^00 on March 19.2004. for
the benefit of Arlene Wohlionath; $20,234 on March 30,2004, for tto benefit of ArkiieWohlseinnth;$14M96 on
AprU3a20()4. for the beaeft of Cart Broinn; $25̂ )17.80 cm MaySfor the b^
on Auggat 16,2004 for die benefit of Jam* DeMta.
14 TtoRFAIatfced that CKJ'Clarify aUexpeiidta»^
aaaociated with the dtabunenenta.

By wiy of dnificstloni the dnb for Growth PAC miurtBd tfHK nponditnni in •ooonknioe witti
• m ^^JiJ&i 9 m Ww2DKo* WDIGu flQHDI QMu ^nDUDttl OOBDflBnl00B Qltt IDUBO OOflBDIOOIGaKlODB Qltt la?v
dMcribedfai 11GFJL104^ and not under thhiiBcttoo.* Tlie comniHiipafioiii to which ftete
dnuufieiiiiiai roite wefB not mden. Biptiidtepei and they were not made on behalf of >

CUbflDrGrowlh.lBc.PAC Amended RbroaryMoi^hly Report of Recelpti and Dl^^ 16,2004).
^^BB^S. -** -* M^A * -*— >—^ *-• _—MA^Jl^KAi <L^ — —-» - ~» —^ «L^ ^h^^^^^^^^^^^^^aJ^h^^B ^^m £J^k^^S4L« aiL^ ^^M^kJU^ia^» ^^k^^^ *KM(jniflM not nroviaB uonnnaDon ingafntng ine COUBBJ or me onnaTniinicaiioni or jnenuiy me canoioaaB, race, or
ittuetowUchthecoaonnicatkM



1 race(s) connected with CPO 527's disbursements to Red Sea, it cannot be detennined at this time

2 whether some of tfaoMpayinentB were made in conne<^on with

3 IIL LEGALANALYSIS

4 The information available raises questions as to whether CTOaiid the Toomey

5 Committee cooniinated conimunications thnxigh Red Sea in (xinnection with the 2004

O 6 Republican Primary Election in Pennsylvania. A payment for a cooniinated communication
•H

(NJ 7 made for the pinpose of influencing a Federal election
<M
<M 8 authorized committee, or political committee with whom or which it is coordinated See
•«T

2 9 2U.S.C. *441a(aX7XBXO. 11 CJFJL § 109.2i(bXD. The Omimssion'R regulations provide a
oo
(M 10 throe-proi^teattodetennmewte To satisfy the first prong

11 of the test, someone other man a candidate, an authorized CTamnittee, or a political party

12 committee must pay for the communication. See \ 1 GRR. ft 109 Jl(aXl). The second prong

13 evaluates the content of the communication. See 1 1 C JPJt. § 109.21(c). The third and final

14 prong of the testevaliiatestheccfKhictoftheparties. See 11 CF.R. 9 109.21(4X4). All three

15 prongs of the test must be satisfied to support a condurion that a c^^

16 occurred. See 11 CJFJt. § 109.21(a); «««ab0 Explanation and Justification for Regulations on

17 Coordinated and Independent Expenditures, 68 Fed. Reg. 772 (Jan. 3, 2003).

18 m its response to the complaint, the ToomeyCoinmitteeoMesthtt

19 communications with CPO through > common vendor. In an affidavit for the Toomey

20 Committee, Mark Dion, Campaign Manger, attesU that "mere was absohitely no contact

21 whatsoever between the Toomey campaign and the CFO concerning advertising." Toomey

22 Committee Response, Mark Dion Aff. f6. He attributes me decision to suspend television ads in

U *VL^ V^feO J^ • • ^k^hA ^^^ummZ^^ £^^k^^A4£^i^kA£^M^ ^MSTAL^ ---- au — ». — **^ ̂ ^^^L^^ ^i^J^t^^kJ 4^^ AL^t no IKS OQM mi raqure moniincmoa 01 nw cmmm of IMSH nuna ID IDB



1 February to a retouice allocation determination. Dion does not state whether the Toomey

2 Committee discussed CPQ's plant with its considtmt or consultants at Red Se^ but only that

3 there was no direct contact between the campaign and CFG.

4 The Commission's decision to investigate whether coordination, in fact, occurred is based

5 upon • constellation of facton covered by the CommiBsiott's coordination regulations, perhaps

tH 6 most importantly, the fact that the same consultant from Red Sea personaUy worked w^
«H
O 7 the Tcx)meyQ>niniittee and CK} on campaign adveitisra
(M

^ 8 election cyck.
'?r
*r 9 A. Source of Payment
O
* 10 The coordination test requires that someone other than the candidate cc his authorized

11 committee pay for the communications. See 11 GF.R. ft 109.21(aXl). The complaint alleges

12 that coordination resulted in the ao^ run by CK3PAC and/or CK}

13 March 2004.

14 B. Content16

is The content standard, the second prong of the test, is evaluated with respect to four

16 criteria:

17 (1) A communication that is an "electioneering communication";17

18
19 (2) A public comnnmidirion that republishes, disseminates or distributes candidate
20 «m^>aign materials prepared by the omdldate, the c^
21 candidate's agent;

.SiTO.2d28(DJ5r.2004),

trrti nmtiitfit w
DM "uBncicnt fiHcs tBcnnicwly nouin on DM buokii MB did not C^JOIB CBBKOBIMHI of tnii (or my OOMT)
retulatioapaidiii|pnaii]ptkmofanewre|u^^ Staiyfv. FBC, 340 F.Supp.2d 39,41 (DJ).C 2004).

^^BlOCDQDBBVIDK 6QflHHDlCSD0D flBHfll HOT DVOttOCHL CflDlBL Of HK9IUID OOflDDBUDldDlOD tDflK VBSflffB ID ft dDHlV i
• -«---«•--• nmmMJtmtim tbtm ^mJkmmm\ <«MMA. Im .• All ill. I Mmtft^^mA •illlil» 4A Amm^ k^&MM m at^tmmmmtm mtmaflnmi -- -• mm 'MNnniiBO GnKmHB nor rooBni uuiuo» • puonciy amnmm wiuiui ju ouyn UBIUB • |niuiuy oMcnon; no • i
tvgeied to the idevtrtdertonteta the cue oft eandidilefbrSmiB. SMllCf JLf 100.29(a). i



1
2 (3) A public communication that expressly advocates the election or defeat of a
3 clearly identified candidate for federal office; or
4
5 (4) A public commuracation that refers to a cleariyi^
6 political party; is publicly distributed or disserninated 120 days or fewer before a
7 primary or general election or con vendon or caucnis with the aiitrxnty to nominate
8 a candidate; and is directed to voters in the jurisdiction of the clearly identified
9 carididate or to voten in a jurisin'cticfi where one or more candidates of ^

10 political party appear on the ballot
™ll
Q 12 11 CPU. § 109.21(c). A communication that meets any of these four criteria meets the content
(M
fM 13 requirement of the test for determining coordinated cflimn|Mik>rftiflp*.
fM

i^ 14 The content standard appears to be satisfied because CFG's advertisements qualify as
0
00 IS "public communications" under 11C J.R. ft 109.21(cX4). CFO's ads depicted Specter's name
<N

16 and photograph, though the photographs were occasionaUy embellished with illustrations,

17 graphics, and animation. See 11CRR. ftl!0.29(bX2). The ads referring to Specter also aired on

18 television stations in Pennsylvania within teas than 120 days before the primary. See II CRR.

19 ft 100.21(cX4). Moreover, ads run by CFG 527. if it is a mere corporation, would also qualify as

20 "electioneering communication'' under 11CJML $ 109.21(cXi).

21 C Conduct

22 The conduct standard, the thud prong of the cooidination test, ivquiies analysis of

23 affirmative acts taken by the parties who are alleged to have engaged in the activity. The

24 conduct standard may be satisfied by affinnan've acts that faUmto six genend categories^

25 them, use of a common vendor.18 See 11 CRR. ft 109.21(dX4). The Explanation and

26 Justification makes clear that this category does not presume cc<»dlnation from the mere

ii

t or fonml collaboration. TteGoosjIsiift taint certain spscnlcsl^^
•tmdarai ipply.



1 presence of a common vendor. Ste 68 Fed. Reg. 783 (Jan. 3, 2003). The me of a common

2 veiidorm the citation, production or distribution of a c^^

3 standard only if certain criteria are met, namely:

4 (1) The person paytag for the conmiiinicati
s "commercial vendor" to create, pcoduce or distribute the comtnunication.
6
7 (2) The commercial vendor, including any ofRcer, owner or employee of the vendor,

NI 8 has a previous or currertitlaticflshipwimtte
<H 9 committee mat puto the ccmmercid vender ma position to a^
® 10 about the campaign pltm. projects, ac^vities or needs of the ooKfidate or political
(N) ll party committee. This previous relationship is defined in terms of specific
jj*\j 19 flfl^^fllOfiB XdflflBfl vO dflDDflttflDlflff 8Du CflDODUflD GODDDSOIuCSflEIODB flDfl Olflflfi BCs^VIOOft

^ 13 would have to have beoi rendered during the dectiofi cycle mw^
'̂  14 ctimnuinicatiftn it fint publicly dittrihirtf^

S"<N 16 (3) The commercial vendor uses or conveys informationabom the campaign plans,
17 projects, activities or needs of the candidate or poUtical party committee, or
18 information previously iised by the commerdalveno^m
19 political party committee, to the person paymg for the comnninicatioA, and that
20 iiifbniiatim is material to the aeati

22
23 &ellCJ'.R.§109.21(dX4). If the CPO ads meet each of the above criteria, then the ads satisfy

24 the conduct standard through me of a common vendor. See 11 C.RR. § 109.21(4X1).

25 With regard to the fint criterion, available iiiformation indicates that CPO used oiitside

26 vendors to create, produce and distribute the adveitisemenU associated with the Pennsylvania

27 primary.

28 With regard to the second criterion, an investigation is needed to determine whether CPQ

29 cxmsultedwim Red Sea in connectimwim the Pennsylvania primaiy during te

30 the primary.19 If an in vestigation reveals that it had, then the second criterion would appear to be

31 iiietsinceRedSeahadacoiicunmtielatiOTihi^



10

1 put Red Sea in a position to acquire and use material imlonnadoii about the Comim'ttee'a plans,

2 goals, strategies, and budlget. The Toomey Committee disbursed funds to Red Sea each month

3 for approximately one year prior to the priniary election, and CTO's response indiottesm^

4 Sea also provided services to CFG during this period.

s Relevant to me third criterion, given its rote as a consultant to both CFG and the Toomey

^ 6 Committee, Red Sea was in a position to use or convey to kirowledgv abort both clients as it
•H
O 7 guided their resource allocation prior to the election. Importantly, while providing consulting

™ 8 sendees, arranging media buys, and producing te^

**r 9 Sea provided fresaine types of service* to CFG. Despite the fact that a different vendor may
O
^ 10 tave produced die aft that CTOpresum

11 Commission does not believe that ttua ciicinnstance enda te cooidina^ The

12 regulations require that the common vendor uae or ccavey the tafbrn^

13 candidate or committee. See 11 CPU. § 109.21(dX4)Qii). Given its concurrent ides with CFG

14 and the Toomey Committee, Red Sea could have used or cmveyed material infbnnation to CTO

15 who could have utter used the information in the otation, production, or distribution of to

16 advertising with a different vendor.

17 The Commission has obtained a letter from LcnierU) David Keating, Executive Director

18 of CFG, dated December 2003. mthe letter, Lemer noted that MAeiice^brm no penvm employed

19 by of affiliated with Red Sea, Il£ or its sur^^

'fd^
entries for nadia buys th* do nftipediy to Tbecandidalo(i)Ktvutaaedby
tuo IVBJB oxpendibVM nudo by CFO PAC, for cumplo, tfB not identifiBd in its diirlniHM rapocti.
^n ,^—

As OBB pi^Mihffff npoft mted, Tooeocy will be raying on A new rftiiBiltrTg toein to dmct nil effort. ... Jon
LeraerofRedSetwiUdotheceiiveign^adverticli^ TheODbfbrQrowifahasraUedoDtiidoontiiiiieiloueeRed

olliagsididmliBbMj..." StannlUitt^^
^ Mir. 6.2003.



11

1 communications with any person employed by or affiliated with the Gub for Growth potaining

2 to the Republican U.S. Senate primary in Pemisylvama that is scheduled to take place on

3 April 27,2004." Although bom CFG and the Toomey Oxnmfttee were

4 approximately eight months before this letter was prepared, the affidavit does not indicate

5 whether any discussion occiured between CFG and Red Sea reg^ading the primary prior to this

i/i 6 December 2003 letter. Further, CPG'si^esponse to the complmm does not explain the
•H
O 7 circumstances under which CFG became aware of the need or desire for the iinderstanding
<M

^, 8 outlined in this letter.
T
^r 9 Even if the Commission assumes that Lemer's December 2003 letter
o
^10 and Red Sea dd not specifl(^y discuss the Pennsylvania primary wi

11 oV)es not foreclose the possibiUty of oxMilination. The use of "henceforth" in the tetter suggests

12 that the letter may have marked the beginning of a change in Red Sea's services. If Red Sea

13 providedcxmsultingsemcestoCFGincoiinerf

14 sent his letter to CFG in December 2003, Red Sea may have used information about the Toomey

15 Committee's campaign plans, activities or needs in serving CPO. According to published

16 reports, Leraer personally worked with both the Toomey Committee and CFG on campaign

17 advertising during the 2004 election cycle, and therefore would have been in a position to use his

18 knowledge about each of his clients when advising them.

19 The foregoing is a sufHdentbaxis to investigate whether CFG'sadv^^

20 coordinated with the Toomey Cominitteemrough a common vendor. If the advertisements were

21 coordinated, the coats assodatedwim their prodiK^on and distribim'on and paid fv

22 entity may constitute an in-kind contribution to the Toomey Committee in excess of the

23 contribution limitations set forth in 2 U.S.C. ft 441a(aX2XA). CFG PAC'a disclosures indicate



12

1 that media ami consulting icnrices provided in connect

2 exoefid$5,000. Moreover, CPG PAC would have been required to report the cons of the

3 communications as a contribution to the Toomey Conmutteeinaccofdancewith2U.S.C. f 434

4 and 11 CFJL 1109.21(bX3).

5 ff an investigation reveals that CPO 527 coordinated with the Toomey Committee in the

up $ production of these rfltnnnTnicationSi the specific violation would depend on die status of CFG
iH

® 7 527 as determined by the Commission. Based on the thnwaJteniatives, the Conmiission may
(N

<N 8 deterniine that CK3 527 UtpoUticalconmiiaee, the nonfed^
<vr
^9 a corpondon. If CPO's 527 is a separate political coimiiittee.cooidination would have resulted
<x>
r\i 10 in excessive contributions to the Toomey Committee hi violation of 2 U.5.C. § 441a(a). If

11 CPG's 527 organization serves as the nonfederal account of CPG's PAC. coordination would

12 have resiilted in bom prohibited^

13 2 U.S.C. U 441a and 441b. If CPG's 527 organization is a mete corpontion, coordination

14 would tiave resulted rn prohibited

15 Under the Comnrission's regulations, when coordinarion results from the use of a

16 common vendor, the authorized axmmaeewim whom tte

17 subject to liability for accepting or recdvingtheffl-tindamtributionorfta

18 communication as an in-kind contribution unless me candidJOecfaiidiofized committee engaged

19 in conduct that would satisfy conduct standards (dXl)t(dX2X or (dX3). SeellCJPA.

20 ft 109.21(bX2).

21 Available information provides a sufficient basis to investigate whether the Toomey

22 Committee engaged hi activity that would satisfy 11GRR. ft 109.21(dXlH<LX3). Most

23 importantly, the Toomey Committee took me affinnative step of hiring Red Sea after CPO had
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1 hired the vendor and likely with the kwwlcdge that OK} intended to can^gn on behalf o^

2 Toomey. Indeed, bawd upon pceuiepocts, it appean to hive been well known that CPO had i

3 relationship with Red Sea and that CPO intended to launch an aggre^

4 behalf. The affiimative step taken by the Toomey Commitlee to engage the cflmtti|flgi vendor,

5 under IheaeciicumitanoM, provides a f^mialpiedicatB for investigating whether the Toomey

6 Committee participatBd in the alleged coocdination.
K

Q 7 D. ConchnkHI
fN

™ 8 Accordingly t the Commiuion finds reason to believe that the Pat Tcomey for Senate
<*sl

!!!J 9 Committee and Jeffrey M TSmakind. in his official capacity as treasurer, violated 2 U.S.C.
o
'» 10 §M34 ami 441a<0 by knovnngly accepting and failmg to report excew
(N

11 famofcoonfiiiatedexpenditiiiB^ Farther, based upon the

12 unclear status of CPO 527, the Commissicfi finds leasoo to believe that the Pat Toomey for

13 Senate Committee and JeffieyM.ZiiiiildiidJnm'ioflld^

14 2 U.S.C.$3441t{f),441b(a) and 434 by knowingly accepting and failing to report excetsivc

15 and/or prohibited contributions, in the form of coonlmatedexpenditiin^ from Qub for Growth,

16 line, and Club for Growth Inc., PAC.


